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Who gets an attorney in immigration
court?

The U.S. Constitution’s Sixth Amendment established the
right to counsel as an essential American value, deemed

by the Supreme Court as “necessary to insure fundamental
human rights of life and liberty.” However, the right to
appointed counsel has only been applied in criminal pro-
ceedings. Deportation cases are civil proceedings. Despite
the high stakes involved in removal proceedings—including
permanent separation from loved ones and, sometimes,
life-threatening risks in their countries of origin—immi-
grants are entitled to representation paid for by the govern-
ment only in extremely limited circumstances.? This means
that while everyone is permitted to have a lawyer, only those
able to secure an attorney are represented in court. Over the
past several years, almost half of all immigration court cases
have gone unrepresented.

Who doesn’t have an attorney? The lack of appointed
counsel means that tens of thousands of people each year
go unrepresented, including asylum seekers, longtime legal
residents, immigrant parents or spouses of U.S. citizens, and
even children. They are left to defend themselves in an ad-
versarial and notoriously complex system against the United
States government, which is always represented by counsel.
Consistent with recent efforts by immigration advocates
and federal, state, and local governments to expand access
to counsel for immigrants, the federal Executive Office for
Immigration Review (EOIR, the immigration court agency)
reports a steady increase in the percentage of noncitizens
who were able to secure counsel in their deportation
proceedings over the last several years. While 50 percent

of detained and non-detained immigrants combined were
represented in fiscal year 2012, that rate rose to 61 percent
in fiscal year 2016.4 Notwithstanding this improvement, the
total number of unrepresented immigrants facing deporta-
tion in recent years is at historic highs. In fiscal year 2016,
73,524 cases that completed in immigration court lacked
representation.s
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The likelihood of securing representation is substantially
lower for several subgroups of immigrants.

> Inrecent years, representation rates for people in
detention have hovered around 30 percent, leaving the
remaining 70 percent without the benefit of counsel.®

> In 2016, 70 percent of family units (adults and accom-
panying children with adjoined cases) were unrepre-
sented at the time their cases closed.”

> As of August 2018, slightly more than half of all
pending children’s cases were unrepresented.’

Representation increases due process
in immigration court

Many people in deportation proceedings have valid legal
claims to remain in the United States, but cannot possibly
argue their cases effectively for themselves absent legal
expertise. Representation allows people to make the ap-
propriate decision about whether or not to fight their cases
and to exercise and access the rights afforded to them under
existing U.S. law.

Lawyers help immigrants access the
defenses available to them under existing
law

> It is nearly impossible to win deportation cases
without the assistance of counsel. Only 5 percent of
cases that won between 2007 and 2012 did so without
an attorney; 95 percent of successful cases were
represented.?

> This is not the result of lawyers choosing to represent
stronger cases; the impact of representation is substan-
tial even in cases that may initially appear weak. In
other words, merits-blind universal representation also
improves chances of a successful outcome. The New
York Immigrant Family Unity Project (NYIFUP), the
first publicly-funded universal representation program
in the nation, demonstrated a significant, causal effect
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of representation on case outcomes, independent of
other factors. Under NYIFUP's universal representa-
tion model, detained immigrants in New York City
saw the odds of winning their cases increase from 4
percent when unrepresented to a projected 48 percent
with an attorney—a 1,100 percent increase.*

> Representation makes a fourteen-fold difference
in terms of case success for family cases defined as
“women with children.™

Lawyers are especially critical in detained
cases

> The physical constraints associated with detention
mean unrepresented people face serious obstacles to
obtaining even the most basic evidence and paperwork
they need to substantiate their legal claims.**

> Attorneys can make the greatest impacts in detained
cases. When they are represented, detained immi-
grants are 10.5 times more likely to succeed in their
legal cases than their unrepresented counterparts.’

Lawyers help vulnerable people achieve
protections available under U.S. law

> Asylum seekers are at least three times more likely to
win relief when represented.

> Children with legal representation have obtained legal
outcomes that allowed them to remain in the United
States 70 percent of the time, compared to just 9
percent for children without representation.’

Representation increases the likelihood

of release from detention

For many people, release from detention while their case is
ongoing can be as critical as the case outcome. Release from
detention allows people to return to their families, work in
their communities while their case is pending, and prepare
their affairs should the court ultimately order them to leave
the country. In recent years, U.S. Immigration Customs and
Enforcement (ICE) has declined to set bond amounts in most
detained immigrants’ cases, requiring them to seek custody
hearings in front of an immigration judge.® As with the legal
case outcome itself, representation is critical to effectively
demonstrate to a judge that the detained immigrant is an
appropriate candidate for release. When represented, the
odds of a person being granted bond, and therefore being
eligible to be released from custody, are about three times as
high, even while controlling for other factors.”

Representation increases court
appearances

One of the primary justifications for immigration detention
is that noncitizens need to be detained throughout the
duration of immigration court proceedings to ensure that
they appear in court for upcoming hearings.”® Immigrants
who fail to appear in court may be ordered deported “in
absentia”"—a deportation order not based on the merits of
the case, but for the sole reason that the respondent was not
present for the hearing. Research shows that representation
has a positive effect on a person’s likelihood of appearing for
subsequent court appearances. When people have lawyers,
they show up in court.

> The Appearance Assistance Program, a community
supervision program that connected released clients to
attorneys and other support services in New York City,
yielded an impressive 91 percent appearance rate.”

> One analysis showed that only 7 percent of non-de-
tained, represented individuals were ordered removed
in absentia, compared to 68 percent of unrepresented
people.

> Similar trends are observed for children. Only 5
percent of non-detained, represented children have
been ordered removed in absentia for failure to appear
in court, compared to 8o percent of unrepresented
children.>

> Outside of full representation, even mere interactions
with an attorney—who can inform people about the
importance of attending court and the consequences
associated with failing to appear—have been shown
to improve court appearance rates. Participants who
attended a “Know Your Rights” orientation through
Vera's Legal Orientation Program received 7 percent
fewer in absentia orders than those who did not attend
an orientation.>

Conclusion

Representation before any court of law is a matter of funda-
mental fairness. The U.S. judicial system has recognized that
the Sixth Amendment requires the government to provide
counsel for indigent immigrants in criminal proceedings.
Given the high and often severe stakes associated with im-
migration proceedings and the complexity of the law, these
same principles ought to govern our nation's immigration
courts.? The significant, proven impacts of representation on
immigration cases demonstrate the necessity of attorneys in
navigating that complicated web.
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